
DATED the               day of                  






___
BETWEEN
________________________________________

             (“the ACE Holder”)


AND
________________________________________

(“the Diver”)

PAUA DIVER COMPLIANCE AGREEMENT

PAUA DIVER COMPLIANCE AGREEMENT
THIS AGREEMENT is made this

day of 




200


BETWEEN
_____________________________________ 


(“the ACE Holder”)

AND
___________________________________________


(“the Diver”)

TERMS OF THE SHARE FISHING AGREEMENT

THE PARTIES AGREE:

1.
Agreement

1.1
The Holder and the Diver agree that the Diver shall harvest paua under the authority of and in accordance with the ACE Holders fishing permit.

2.
Term

2.1
This Agreement shall be for a period of one (1) year commencing on the           day 
of                           200 .

3. ACE Holder’s Obligations
3.1 The ACE Holder shall, at its expense:

(a) arrange for the use of a fishing permit to be made available for the purposes of this Agreement;

(b) comply with the Fisheries Act 1996 and any other relevant statutes;

(c) arrange for the full and accurate recording of the weights and quantities of each catch delivered to it or to its designated Licensed Fish Receiver.  Such records shall be conclusive in the absence of manifest error for the purposes of this Agreement;

(d)
arrange for sale of the catch;

(e)
arrange for the use of any ACE required for the purposes of fishing under 
this Agreement.
4
Diver’s Obligations
4.1 The Diver shall, at his expense:

(a) comply with the Fisheries Act 1996, the Maritime Transport Act 1994 and any other relevant statutes;

(b) operate any vessel used in the harvesting in accordance with all relevant requirements of Maritime New Zealand and any other statutory authority;

(c) deliver to the ACE Holder, or its designated Licensed Fish Receiver, all catch obtained during each fishing trip immediately upon landing; 

(d) ensure the accurate and timely completion of paua catch effort landing returns.  The completed and signed pages of the returns for each month are to be forwarded to the ACE Holder on or before the 5th of the month following;
(e) obey all lawful instructions of the ACE Holder quickly and efficiently;  

(f) advise the ACE Holder immediately if he becomes aware that an offence has been, or is likely to have been, or may be, committed which may result in loss to the ACE Holder, or forfeiture of any quota;

(g) comply with the requirements of any directive or Code of Practice that the ACE Holder directs him to comply with, including those directives contained in Schedule 1;

(h)
not exceed an amount of catch greater than that for which ACE is provided;   

4.2
The Diver will not take home any amateur catch except in accordance with a 
General or Particular Approval issued pursuant to Section 111 Fisheries Act 1996.

4.3
The Diver acknowledges that any fish or sea products taken by the Diver unlawfully remain the property of the Diver and have not been taken on behalf 
of the ACE Holder pursuant to this or any other Agreement

4.4
The Diver shall not give any security or promise, or charge over all or part of 
any catch taken under this Agreement.

4.5
The Diver shall ensure that he shall not present himself for work in an 
inebriated state or any other state that may compromise the safety and well-being 
of himself, any vessel or any other Diver.

5
Warranty by the Diver
5.1
The Diver warrants that:

(a) he is fully conversant with his obligations under the provisions of the Fisheries Act 1996, including without limitation his obligations as to correct recording and completion of all forms and returns required to be completed by the Ministry of Fisheries;

(b) he is fully conversant with his obligations under the relevant provisions of the Maritime Transport Act 1994 and with the requirements of Maritime New Zealand in relation to any vessel used in the harvesting.
(c) he has attended a Seafood Industry Training Organisation (SITO) paua harvester’s course and holds the following National Qualifications Framework unit standards (or unit standards in substitution thereof);

(i) 
Unit Standard HHP - Harvesting and Handling paua;

(ii) Unit standard 20935 – Demonstrate knowledge of the sustainable fisheries management system in New Zealand;

(iii)
Unit Standard 16559 – Explain Basic Responsibilities of a Seafood worker under fisheries Legislation.

6.
Remuneration
6.1
The Diver shall be paid as specified in the attached Schedule 2.

6.2
The ACE Holder shall arrange for its agent to deduct from the Diver’s share 
withholding tax at whatever minimum rate Inland Revenue stipulates from time to 
time or higher as specified by the Diver and pay this to the Inland Revenue 
Department. The Diver will provide the ACE Holder with completed IRD 
documentation as necessary.

6.3
The Diver shall be solely responsible for the payment of all other taxes, 
including Goods and Services Tax (GST) where appropriate, and for all levies, 
payments, ACC premiums and charges in respect of amounts received by it under 
this Agreement.

6.4
The ACE Holder shall not be responsible for the payment of sick leave, holiday 
pay or other employment related payments or levies in respect of the Diver.

6.5
The ACE Holder shall pay the Diver’s share to the Diver as soon as 
practicable after the ACE Holder receives the proceeds of sale, but shall be under no obligation to pay until it receives those proceeds.

6.6
The ACE Holder may:

(a) deduct from any proceeds of sale owing to the Diver any amounts that the Diver owes to the ACE Holder;

(b) withhold payment of any proceeds of sale to the Diver, if the ACE Holder is satisfied that the Diver has breached this Agreement in a manner that has or is likely to result in loss or expense to the ACE Holder (including loss of potential earnings where the Diver has failed to deliver to the ACE Holder all or any catch).  The amount may be withheld until the ACE Holder has been fully reimbursed for any loss or expense or the breach has been rectified in a manner that avoids any loss or expense to the ACE Holder.

7.
Indemnity

7.1
The Diver shall remain responsible and shall indemnify the ACE Holder for any losses, expenses and liabilities arising out of any failure by the Diver to perform the Diver’s duties and obligations under this Agreement, including any breach of the fisheries legislation.

8. Relationship Between Parties
8.1
The parties intend that the relationship created between them by this Agreement is 
that of a share fishing arrangement, and that nothing in this Agreement constitutes 
the parties the partner, employee, agent or trustee of the other.

9.
Force Majeure 

9.1
Neither the ACE Holder nor the Diver shall be responsible for any complete or partial failure to perform, or delay in performing, or incorrect performance, arising out of or contributed to by strikes, lockouts, stoppages, restraints of labour or other industrial action, acts of God, storm, flood, fire explosion, earthquake, failure of electrical supply, riots, civil commotions, environmental action, war, terrorism or hostilities of any kind.

10.
Termination of Agreement
10.1
Either party may terminate the engagement by giving not less than seven (7) days 
notice.

10.2
A party may end this Agreement immediately by notice in writing if:

(a) the other party has acted, or may act, in a manner which may have resulted or may result (as the case may be) in a breach of any fisheries or other legislation pertinent to this Agreement;

(b) the other party breaches any term of this Agreement;

(c) the other party is responsible for any wilful or gross misconduct.

(d) The other party is physically or mentally unfit to attend to its responsibilities under this Agreement.

11.
Consequences of Termination
11.1
Termination of the Agreement shall not affect each party’s rights to pursue any 
remedies available to them in respect of any breach of the Agreement or other 
cause of action arising before termination.

11.2
Clause 7 shall survive termination of this Agreement.

12.
Miscellaneous
12.1 This Agreement may be changed only if both the ACE Holder and the Diver agree in writing.

12.2 If either the ACE Holder or the Diver does not exercise, or is slow to exercise, all or part of a right under this Agreement, that will not prevent either of them exercising that right in the future.

12.3 All remuneration concerning the business conducted under this Agreement is limited to that remuneration specified in this Agreement.

EXECUTED:

For and on behalf of

________________________________

THE ACE HOLDER
Position



Position

By

THE DIVER:




Schedule 1

HARVESTING PAUA

Paua are ancient snails that have remained unchanged since the time of the dinosaurs. Their blood and respiratory system are basic and somewhat inefficient so special care needs to be taken to avoid damage that can have dire repercussions post handling. 

Paua are easily stressed by handling, noise, bright light or vibration and their defence mechanism in this situation is to clamp down. Recent research has shown that this clamping down process triggers several physiological events that can take a couple of days to get back to normal. Their heart immediately shuts down and they can reduce their blood volume with a corresponding reduction of up to 10% of their green-weight within half an hour.
Paua blood is clear in colour as it travels to the gills and light blue in colour as it travels out of the gills. Its blood circulation system is unique even compared to other shellfish species. It does not clot and there are very few restrictions (valves etc) to stop the blood draining out so even the smallest cut may result in the paua bleeding to death. In some cases the paua will attempt to stem the flow of blood by contracting the muscle around the wound while the cut heals which can restrict movement and its ability to catch. When a paua loses blood it takes an enormous amount of its energy to replace it (i.e. make new blood). 

When you combine foot damage, blood loss, lack of feeding, the energy required to replace blood volume and the things that can trigger stress, it is easy to see why injury can so easily lead to death of undersized paua in the months following handling.
There are a number of ways to ensure that damage to undersized paua is minimized and you can help ensure your future paua harvests by following a few simple guidelines.
Using the right tools 
Harvesting Tool - When harvesting paua, use paua friendly tools (that is, no sharp edges). There are a number of tools available that minimize the potential for damage and it is important that they have a blunt chisel end, a blade length longer than the paua you are harvesting (to increase your purchase while extracting them from the reef) and a solid handle that will not slip in your grip.

Measuring Tool - Some Divers prefer the measuring gauge to be built into the handle of their harvesting tool, some prefer it to be set on the side of the blade and some prefer it to be attached to their kit. What is important is that each diver has the ability to measure and that the construction is of a standard that will ensure the measurer can not be damaged or bent in a manner that alters the minimum legal measure of 125 mm. 

Prior to each dive session you should check the harvesting tool for: 

1. Sharp edges which form because of the continual contact with the hard surface of the reef. Always have a grinding stone on board the boat to file these back to a blunt edge.  
2. Measuring device. Have a piece of metal cut to exactly 125mm. Place this in the measuring gap on the harvesting tool to check that that it is accurate (a bend in the tool can alter this gap). An incorrect measuring gap could lead to under-sized paua being kept or over sized paua being put back on to the reef.  
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The correct removal technique 

There are various techniques for removing paua  - In a quick continual action, slide the tip of the tool under the paua getting it as far under the foot as possible before applying upwards pressure on the handle. The idea is to lever the paua off the reef before it gets a chance to clamp down. Be careful to ensure the tip of the tool is between the foot and the reef and not just under the skirt or damage will occur. If unsuccessful in removing a paua on the first attempt, leave it, because once it has clamped down it is extremely unlikely it will be prised loose without suffering damage. Try to avoid the delicate head area, where the holes meet the front of the shell. 

Measuring the paua in the water

If you are in doubt about the size of a paua, you need to measure it prior to putting it into your kit. If it is undersize you need to return it to the reef. The size of paua is measured in a straight line across the greatest overall length of the shell. All of the foot must be in contact with the measuring device.
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Measuring the paua again in the boat
If every paua has not been carefully measured in the water, the catch will need to be re-measured in the boat. If using a dive tender, paua should be re-measured by a boatman as they are landed into the tender. Undersize fish must not be left to sit in the boat as exposure to the sun for any length of time will warm and dry them out leaving little chance of survival. 
Return undersized paua to ensure their survival 
The boatman should ensure that any undersize fish are put into a kit and handed back to a diver for return to the reef as soon as possible. The paua need to be positioned right way up and as close to their original location as possible. Hold them against a smooth rock surface until they clamp on. Under no circumstances should paua be thrown over the side as these will land upside down where they can be attacked by predators before righting themselves. Paua that are thrown back onto sandy or gravely substrate may not be able to right themselves and will become an easy meal for the first predator on the scene.
Storage of paua once harvested

· Paua that are stored on deck must be kept in the shade and protected from the elements. Wet sacks are ideal in keeping the catch in good condition. 
· Paua should be stacked into clean, inter-lockable, well drained containers (holes in the bottom) and kept away from all contamination e.g. fuel, dirt, fresh water and any other harmful substances.

· Paua should be placed gently into bins. Avoid cramming or dropping the animals. 

· To stop the paua drowning they need to be stacked on their side with their vent holes down. Make sure the top layer of paua does not go above the stack lugs on the bin so that the pressure of the bin above is taken by the stack lugs not the paua.

· During transportation the bins need to be held secure and covered. There should be no delay in getting the catch into the LFR’s chiller.
Landing the Catch
· Divers, where possible, should notify the LFR of their intention to dive.

· Care must be exercised when lifting and moving bins. OSH guidelines recommend that the bins should not weight more than 30kg. There is a detailed recommendation in the OSH “Code of Practice for Manual Handling” that allows you to better calculate what the maximum weight should be to suit your circumstances. 
· Paua should be free from any foreign matter, weed, stones etc and in good live condition. Any blue material in the bottom of the bins means the paua are bleeding and have been handled to roughly. 
· All bins / containers are to be CLEARLY labeled with:

· The Name and vessel registration 
· The date the paua were taken

· The paua statistical area from which the paua were taken 
· The Divers QRN number
· The Divers name and signature

· Labels must be of such material to stay clearly readable when wet.  

· At the end of the fishing trip all paua must be landed directly and expediently to an LFR.

Responsibilities of the boatman
· Empty the paua kit without force. This includes not dropping or banging the kit to loosen up the paua clump. 

· Use a harvesting tool to separate the paua. Do not aggressively twist, wrench or pull paua when trying to de-clump them as the internal muscles and organs will be damaged. Any undersized paua with these injuries will die when they are returned to the reef.
· Use a dedicated measuring tool that is strongly constructed so that daily use will not alter or damage the measuring gap.

· Ensure that paua are flat on the surface of the tool when measuring.  

· Place undersize paua in a kit ready to be returned to the reef by the next available diver.
· Ensure all paua are protected from the elements at all times.
Paua are extremely fragile and all care must be taken during the handling of them so that when undersized paua are returned to the reef they have the greatest chance of survival. 

Signed
_______________________________
DIVER
SCHEDULE 2

REMUNERATION

Remuneration is calculated as follows:
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